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PROPOSED RULES ON US ACCESS TO OVERSEAS AUTOMATED BOARDS OF
TRADE - FSA RESPONSE

] was very pleased we were able to meet on Wednesday and I hope that you found the
discussion as useful as I did.

On the matter of a public or informal response to the proposed rules, the FSA’s response for
the public record is attached. This response does not refer to the many bilateral discussions
that we have had on this issue. In particular, Gay Wisbey and Phillip Thorpe appreciated
being able to discuss the proposed rules with you on a preliminary basis in Boca Raton.
However, we thought that it might not be entirely appropriate, in this case, to include
reference to these discussions in our response for the public record.

Nevertheless, in the course of these discussions we have drawn considerable comfort from
what you and your colleagues have given us to understand, including:

¢ confirmation that you already consider the FSA to be a comparable regulator for the
purpose of these proposed rules;

¢ the CFTC’s undertaking, given at both the Boca Raton bilatcral and the international
regulators’ meetings, to confirm that the current information sharing arrangements

between us are satisfactory (although we agree with you that it would be surprising if they

were to prove unsatisfactory);

¢ assurance from the CFTC that the fact that the FSA does not explicitly ‘certify’ an
exchange’s IT systems should not pose you any practical difficulties (your confirmation
of this point at our meeting was also welcome).
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On this last point, the CFTC’s proposed rule has raised interest in the FSA on certain aspects
of the CFTC’s own approach to the regulation of U.S. exchanges. In particular, it would be
useful to have an understanding of the approach the CFTC takes to assessing its exchanges
against the IOSCO principles for the supervision of screen-based trading.

I hope that you will find the attached response useful and am very happy to discuss this
matter further with you.
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Financial Services Authority

Fax o FSA

Local Fax: 0171 6769729 . o ar
To: Brooksley Bomn

Date; 19 April 1999

Fax number: 202 418 5520 ah

Comparny: CFTC

7 ek

From: Samarntha Barrass

Extension: 65912

Total number of pages (including this page): 16

Message:

1 attach a copy of HMT"s guidance for ROIEs applicants which should have been included in
the fax we sent you on Friday. _

Regards

Sam

hy

Confidentiakity Note

This fix and the information it conming, which may be privileged andior confidentia), is for the usc of the addressco(s). The unauthorised
use, disclosuce or copying of this fax or such information it strictly prohibited and could, in certain circumstances, be a cripinal offenge, If
yau mic not the/an addressee, and arc in possession of thig fax (ar any copy} without the of iy add . please nofify us
immedizizly by wlephone at +44 17) 676 1000. (NB: If you do ot reccive all Dapsrs or they ar illegible, pleas: inform us immediately)

The Financial Services Autharity
25 The North Colonnade Canary Whaef London E14 SHS, United Kingdom

Telephane +44 (71 676 1000 Fux +44 171 676 1099
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FINANCIAL SERVICES ACT 1986
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GUIDANCE FOR APPLICANTS FOR RECOGNITION AS AN OVERSEAS ..
INVESTMENT EXCHANGE OR OVERSEAS CLEARING HOUSE

which the decision on recognition will be made and the conditions and requirements
which will apply once an overseas investment exchange or averseas clearing house has

| been recognised. Poteatial applicants should, however, also examing the provisicms of the

Financial Services Act 1986 (the Act) itself, and cross-references to the Act are therefore
given in the text below.

Introduction
2. TheActpmhibiuanypcxmmnyingm,orpmpmﬁngtnnuym,hmmt

business' in the United Kingdom unless that person has been “authorised® or "exempted”
under the Act.

3. There are two principal regulatory routes under the Act for an investment

achangemdaminghomvdma:headnfﬁmwtsidemcUnimdﬁngdomwhichm

W carTy on investmnent business in the United Kingdom:

(@  authorization by the Securities and Investments Board (SIB) using powers
delegated o it under Sections 26-30 of the Act;

(b)  recognition by the Treasury as an “overseas investment exchange” or an
“overseas clearing house™ under Sections 37 and 39 of the Act which, in

1 %o dulmitices in Ame fd pacapph 13 of Achoduk 1 @ e ACH
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The conccpt of recopnition as an overseas investment exchange was devised to'allow the
participation of foreign investment exchanges awd clearing houses in United Kingdom
markets, Bym!yingwhstanﬁaﬂyanthcmpcﬂimryand'rcguhmymngmhmc
country where the applicant’s head office is situated, recognition redyces intervention by
the United Kingdom authoritics in the day to day affairs of an overseas investment
exchange or clcaring bouse.

Overseas exchanges and clearing houses which consider that they will be carrying on
investment business in the United Kingdom arc advised to discuss authorization with the
SIB before deciding whether to apply to the Treasury for recognition, SIB are located at
Gavrelle House, 2-14 Bunhill Row, LONDON EC1Y 8RA; telephone 071 638 1240,

4. Overseas investment exchanges and clearing houses which do not intend carrying
on investment business in the United Kingdom need take no action. Part IV of Schedule
1 to the Act also provides certain exclusions for persons without a permanent place of
business in the United Kingdom, '

Overseas investment exchanges may however consider whether they wish to explare with
the SIB the possibility of seeking the non-stanitxy starus of "designation”, explained in

paragraph 22 below, which will relieve firms in the United Kingdom cffecting customer
transactions on their exchange from daily reporting requirements.

LY

A pglical

5. Applications for recognition as an overseas investment exchange or a5 an overseas
clearing house should be addressed to:

SIS Group

HM Treasury
Parliament Street
LONDON SWIP 3AG

TAGEN"1
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6. Applicationy should be accompanied by:

@

®)

©

@

the address of the spplicant’s head office;

the address of a place in the United Kingdom for the service on the
applicant of aotices or other documents required or authorised W be served

. on it under the Act;

one copy of each of the following documents:

®

@

(i)

the most recent -information relating to its financial position or to its
futare prospects which it is required, undex the law of the country in
which its head office ix situated (the head office country), to submit
to the anthorities in that country on an annual basis (and an English
translation if appropriate). (Applicants who are overseas companies -
within the meaning of Secticn 744 of the Companies Act 1985 are
exempted from this requirement);

the applicant’s memorandum or articles of association, ar
constitution;

the applicant’s current rules for members and users, a.ndany
gm(hnceusuedbynmwnnnga'othm'legiblefunn wluc:hn
intended to have continuing effect;

particulars of the following (if not contained in the documents listed in (<)
above):

6

the kind of investment buginess which the applicant envisages
carrying oa in the United Kingdom;

 PAGEN*4
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the date by which the applicant wishes the recognition order to take
effect;

the supervisary bodies to which the applicant is subject under the
law of the head office country; the status of the applicant nnder that
law; and the legal provisions under which the mupervision is
conducted; ' -

the persons respoasible for monitoring compliance with the
applicant’s rules and the supervisory arrangements for monitoring
compliance with the rules in so far as those rules zpply to
investment business carried on in the United Kingdom;

in the case of an applicant for recognition as an gverseas investment
exchange - '

(a) the categories of investments? dealt with on the exchange;

(t)  any ammangements made, or proposed to be made, by the
applicant for the provition of clearing services; and

in the case of @n applicant for recognition as an overseas clearing

house - | l

(@  the clearing, settlement and gnarantes services provided by
the applicant; and

2 Soc. delimitions = Amwck
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()  any investment exchange recogmised under the Act with
which the applicant proposes to make clearing arrangements
and of any other person (whether or not such an exchange)
for whom the applicant provides clearing services.

7.  To allow sufficient time for applications tp be processed and for the necessary
contacts 1 be made with the appropriate overseas authorities, applications should be made
not laer than 3 months before recognition is desired to ke effect. No guarantes can be
given that a decision will be reached within this time, aithough the Treasury will
endeavour 0 meet applicants’ timing requirements.

E. Ou receipt of the application, the Treasury will mvoice the applicant for the
application fee. The Treasury will advise prospective applicants of the current level of
the application fee,

Criteri

9. Before granting recognition, the Treasury needs 1 be satisfied that the information
specified in paragraph 6 above has been provided, that the application fee has been paid,
and that the following requirements (set out in Sections 40(2) and 119(1) of the Act and
Schedule 21, paragraph 15 of the Companies Act 1985) have been met:

(a)  the applicant is, in the head office country, subject to supervision which
together with the applicant's rules and practices is such that investors in the
United Kingdom are afforded protection in relation to the applicant at least
equivalent to that provided by the Act in relation to recognised investment
exchanges or clearing houses whose head offices are situated within the
United Kingdom; | '

() the applicast is able and willing W co-operate, by the sharing of
nformation and otherwise, with the autharities, bodies and persons
responsibie in the United Kingdom for the supervision and regulation of

PACEN" &
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investment business or other financial services;

{c) adequate arrangements exist for such co~operation befween those
responsible for supervising the applicant in the head office counry and the
appropriate supervisory and regulatory antharities efc in the United
Kingdom; |

(d)  copies of the mies and regulations which are furnished by the applicant do
not have, and are not intended or likely to have, any significant anti-
competitive effect (other than the minimum such effect which may be

‘necessary 1o protect investors);

(®  the rules and practices of the applicant, together with the law of the head
office country must be such as to provide adequate procedures for dealing
with the default of persons party to market contracts connected with the
applicant. For averseas recognised investment exchanges and clearing
houses market contracts are as defined in Section 155 (2) and (3) of the

Comypanies Act 1989 3,

10.  In ordex to satisfy itself on these paints, the Treasury may need to request further
information from the applicant, and to enter into discussions with the appropriate
supervisory and regulatory aythorities et in the head office country. 'Ihe'l‘rmyis
smmmzﬂybamdmwnmnﬂ:cnumﬁmaalofﬁnﬁadmgumwhe&:rmhu
view the criterion In paragraph 9(d) above is satisfied.

1. In determining whether to recognise the applicant as an overseas investment
exchange or overseas clearing house, the Treasury may - under Section 40(3) of the Act -
havemga;dmmcmnmwhiahpuminﬂmﬂnitedkingdmmdmiﬂﬁmhud
office country have access to the.financial markets in each others’ countries.

3 As el ry Ny Figowial Mawicen and cncy Raglmices 199]
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Decision by the T

13.  Ifit appears to the Treasury from the information furnished by the applicant and

any other information in ifs possession that the requirements of the Act are satisfied, it

may make 2 recognition arder, which will state the date on which it takes cffect If the

Trcasmyr:ﬁ:manapphmhmfmmognmon it must give the applicant written notice
- to that effect stating the reasons for the refusal. Ce

I ﬁ - E - ‘

13.  Having been recognised, the overscas exchange or overseas clearing house will be
mqlﬁmd'mmﬁfycaﬂininformaﬁmmﬂdeﬂzﬂ'mamgulﬂbaﬁsorwhm
certain specified events occur, The following information is required:

Annually

Any information relating to the financial position of the recogrised body ar to its
future prospects which it is required under the law of the head office country to.
submit o the anthoritics in that country or territory (and an English translafion if
the information is not in English). This requirement will not apply to a recognised
body which is an overseas company within the meaning of Section 744 of the
Companies Act 1985. .

On, Occurrence

@  Any change in the kind of the business which the recognised body is, or
anticipates, carrying on in the United Kingdom;

G  Any change as to the supervisary bodies to which the recognised body is
subject under the law of the head office country; the status of the
recognised body under that law; or the legal provisions under which the
supervision is conducted;

FAGE N* ¢
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(vi)

(vii)
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Any change in the recognised body’s memoramdum or articles of
ation or itution:

Any amendment, revocation or addition o the recognised body’s rules or
to any guidance’ issued by it intended to have continuing effect;

Any change as to the persons respousible for monitoring compliance with
memognind'body’srulmuustomempewimmwmtsfm
monitoring compliance with those rules insofar as those rules apply 10
investment business being carried oo in the United Kingdom;

Any cvent which means that the recognised body is no langer able o co-
operate, by the sharing of information or otherwise, with the authorities,
bodies and persons respousible in the United Kingdom for the supervision
and regulation of investment business or other financial services;

In the case of an averseas investmen? exchange only:-
(a) the making, termination or variation of any clearing arrangements;

(b)  any change in the category of investments dealt with on the
exchange; and

-

(c) the discontinuation or suspension of dealings in any categary of
investments; and

(vit) In the case of an overseas clearing house only, any change in the nature or

extent of the clearing, settilement and guarantee services to be provided by
the clearing house (including any change in the persoas to whom it provides

4 Box defimitions s ADuwx

5 Soo dcfmdtions i A
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clearing services).

14.  The above information must be given in wriring to the Treasury not later than 7
days after the date on which it is required w be submitted 1o the relevant oversess
authorities (in the case of the material to be provided annually) or not later than 7 days
after the occurrence (in the case of other material specified); with the exception of
notifications falling within paragraph 13(vi) ahove which would have to be made
forthwith eg by telex or equivalent means.

15.  The recognised body most notify the Treasury in writing in advance of any change
of address of the recognised body’s head office or of the address in the United Kingdom
given by the recognised body for the service of notices or other documents required or
authorised to be served on it under the Act.

16. By virtue of Section 162 of the Companies Act 1989 (as amended by the Financial
Markets and Insolvency Regulations 1991) a recognised investment exclange or
mgnisedduﬂnghouseﬂiﬂ_bcmdaadutytomponmthel‘rmyonﬂm
completion of default proceedings in relation to market contracts, where the Treasury
determines that such a report is required for the purpose of instructing insolvency
proceedings in the United Kingdom,

17. memympoﬁu-mdanﬁmlM)ofchu-mreqﬁmzmgﬁ;d
body to furnish it also with other information which may seasonably be required for the
exercise of its functions under the Act. '

Periodi

18.  Overseas investment exchanges and overseas clearing houses will be required to
pay annual fees to the Treasury. Fees will be payable at the commencement of each 12
month period starting from the date on which the recognition order takes effect. The

Treasury will advise prospective applicants of the current level of the annual fees,

PAGK N= 18
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Revocgtion of Recg grrition Orders

. 19. mmymymkmgﬁﬁmofmyminwmngcm
averseas clearing house if at any time it no longer appears to it that -

@

)

(©)

the recognised body is, in the head office country, subject to supervision
which, together with the rules and practices of that-recogmised body, is
such that investors in the United Kingdom are afforded protection in
relation to the recognised body at least equivalent to that provided by the
Act in relation o reognised investment exchanges and clearing houses
with head offices within the United Kingdom; or

the recognised body is able and willing to co-operats, by the sharing of
information or ctharwise, with thase responsible in the United Kingdom for
éupuﬁsinnandrugulaﬁonof-invmnmtbusinworodmﬁnandal

services; or

the criteria in paragraph 15 of Schedule 21 to the Companies Act 1989 are
met;

or if it appearz to it that -

@

(©

the recognised body bas fafled to comply with any obligation to which it is -
subject by virtne of the Act or Part VI of the Companies Act 1989,

any rules or guidance issued by the recognised body, any practices of the

recognised body or of persons who are membezrs of ar otherwise subject to
the rules of the recognised body, ar (in the case of a clearing house) any
cIaﬁngamngmtsnudebymcmngﬁsedhodyhave,urmﬁkﬂym
have, a significant anti-competitive effect (other than the minimum such
effect which may be necessary o protect investors). The Director General
of Fair Trading has s stattory duty under the Act to keep this matier under

PACK N* 11
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review, of;

()  revocation is desirable in the interests of investors and potential investors in
the United Kingdom.

20. The Treasury may alternatively and where appropriate apply to the United
Kingdom couarts for an order requiring the recogaised body to -tk such-steps as the -
courts may direct to ensurc that the requirements or obligations referred to in paragraph
19 () - {¢) above are satisfied ar complied with. The Treasury may also.itself, as an
alternative to revocation, direct a recognised body 1o take specified steps for securing that
any anti-competitive effect such as referred to in paragraph 19(e) above is avoided.

E l]. B - |

2i.  SIB maintains a register, available for inspection by the public, in accordance with
Sections 102 and 103 of the Act which specifies the overseas investment exchanges and
overseas clearing bouses which have been recognised by the Treasury. The entries will

give the following particulars:-
(a) the name of the recognised body; and

(b) the address of its bead office and the address in the United Kingdom piven
bythcremgﬁsedbodyfmsaﬁeeofmﬁmammmqéimd
or authorised to be served on it under the Act, -

Desienats

22. SIB has indicated its willingness to "designate” investment exchanges whose bead
offices are situated outside the United Kingdom. Designation does not itself confer
authorizatios or recognition. The main beneficiaries of such designation are those firms
which effect customer transactions on a designated exchange because they will be relisved
‘ofﬂwobﬁgaﬁmmrq:oﬁnmmcﬁmsmﬂwd&dgmmmgemsmaﬂmdnwof

FACEN" 12
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busimsxﬂchday:mmcﬁnmmdaﬁgmﬂdmhangswmbemteﬁfmmewpamof
mluumoughmcy.had_bemcﬁmdmamgﬁxdmmtndnnge.
mwgmmmwmammwm@ﬁmdmm

mﬁm&mkmﬁoﬂsﬁamp@dﬂm&cymmmwm
ofmepmwmonsameIVodemdulelmtbeAct. Designation isthus not a straight
msummmummmmmemmmm.

Enquiries

23,  Further information or guidance can be obtained from:

SIS Group

HM Treasary
Parlfament Street
LONDON SWIP 3AG

Telcphone: 0171 270 5282

Telex: 941 3704
Facsimile: 0171 270 4365

LEY

Socurition and Trvesimmst Servicex Gemp
HM Trosewy
Jun 1997
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ANNEX

DEFINITIONS IN THE FINANCIAL SERVICES ACT 1986 RELEVANT TO
POTENTIAL APPLICANTS FOR RECOGNITION AS AN OVERSEAS
INVESTMENT EXCHANGE OR OVERSEAS CLEARING HOUSE

mmg(swﬁml(;))mwmﬁwmhmﬁlﬁnswﬂinmmmuf
Part I of Schedule 1 to the Act.

Mmmlm)isMhmofmmsinmwmof&e
wﬁviﬁafamngwimpmnofsa;muMmmemw&mmmﬁmof'm
activities® listed in Part I of that Schedule.

Carrying on of invegtment bysiness (Section 1_(3)).' A person carrics on jnvestment
business in the United Kingdom if that person:-

@ mﬁﬁminvuﬂumtbusinﬁsﬁomapummtplamofbuﬁm
maintained by that person in the United Kingdom, of

) mgagﬂsinﬂlcUnhndKingdominoncormmeofthcacﬁviﬁﬂfalﬁng
within Part II of Schedule 1 to the Act, with the exception of "excluded
mm-wmmmmwof&mswmmwm'f
doingmmnsimmemnyingmbyﬂmwmofabuﬁminthc :

United Kingdom.

2s of 3 recop] 13 investinent exchans (Secnons36(2)and40(4)]mﬁn
rules ormndiﬁmshnpowdbymecxnimngcwithmspmmnmmmding
tothoscspedﬁcdinSchedul:4to_theAaandmadnﬁssionofpummorm
exclusion from use of the exchange’s facilities or otherwise relating to its constitution.
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wwmﬂm)mwnﬂﬁmmm
impnsedbyﬂwd:aﬂnghomwiﬂlmwtbcmviﬂmbyit.mﬂsmmbef‘!of
dmﬁnguvicesmdudaﬁnzamngemmnieamngmtsmmanymgmwd

mvmcxdmgefmthcpmvidmofdmingmicuinrﬁpedofmnncﬁm

effected on that exchange.

MMM(Swﬁm%m)iﬂwwWMmm
xmmmmdaﬁmm,bymedmﬁnghmmmauormydassdimmor
pmmuﬁngms&khlgmmium?im,which‘ifnwmanﬂc,muldfaﬂmmmm
deﬁ:ﬁtionaboveofnﬂesufammgnisedclcaringhousc-

(b) amngmmwiﬂlavi:wmapasauwhomﬁdpﬂmﬂinﬂwmgm
buying, selling, subscribing for or underwriting imvestmenis.

Thisdoﬁnotapplymapc:wnbymsmofhisnmldng,maﬁu’ingqragmaingtn‘mh.
Mgmmuwiﬂmvicwmamsacﬁmmwhichhcwﬂlhimsdfbeapa.nyasa
pdndpalorwhichudﬂbemtaedinmhyhiniasagmtfurmenfthem The
amngemcntsh:(a)aboveareaanuBmbhichbﬂngabom«wmﬂdbmgabmFb
transaction in question.

FAGE N* 15
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ﬁnﬂdﬂ@mwds&dﬂcl).mﬁlgmoﬁuingmwmm o
umgmmacﬁnedin(a)md(b)abavednmtrequheaudmﬂnﬁmwmphonxﬁ

© theamgmtsmmadebymovmpuimwhh,wlhcoﬂ'am
agreemmnmakeﬂunismadebylﬁmtnuwitb,ananmaimdpum
mmmmmwmmﬂwmmmm
into & transmction in respect of which be is exempt; O :

@ memmcﬁm“ithavi:wmwhichtheamngemmtSmmademas
' respects trpsactions in the United Kingdom, confined to transactions by
anthoﬁsedpamnswdummﬁmsbympmdmmsinrﬁpmnf

TOTAL. P.1A



